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• In a significant development for entities providing 'over-the-top'
services over the internet such as downloads, purchase of songs
and online streaming services, the Bombay High Court in the Tips
case provided clarity to the interpretation of Section 31-D of the
Copyright Act 1957.

• Wynk (the defendant), an online streaming service, had access to
Tips' repertoire of sound recordings on account of a licence from
the copyright society, Phonographic Performance Limited. Pursuant
to the expiry of the licence, negotiations for a fresh agreement
between Tips and Wynk failed. As Wynk continued to use Tips'
copyright-protected sound recordings, Tips filed two suits before
the Bombay High Court – the first for seeking a restraint on
'communicating to the public' the plaintiff's repertoire of songs, and
the second seeking a restraint on 'giving on commercial rental/sale
the plaintiff's repertoire of songs by way of downloaded
services/features'.



• The defendant took the defence that, being a broadcasting organisation, it was
entitled to carry out such activities on account of the statutory licence provision
under Section 31-D of the Copyright Act.

The Court, pursuant to considering detailed factual averments from both sides,
injuncted the defendant and held the following:

• the defendant's act of providing the purchase and download of the songs is
commercially renting or selling the plaintiff's repertoire for its own monetary
benefit, and therefore the defence of 'fair use' is not available to it;

• the right to commercially rent or sell (or both) a sound recording is a separate and
distinct right as against the right to communicate the sound recording to the
public. Thus the defendant's act of providing the purchase and download of the
songs being 'commercially renting or selling', did not amount to communicating to
the public. As the provision under Section 31-D was limited solely to
communicating to the public, the defendant cannot exercise the statutory licence
provision in respect of the download and purchase features provided by it;



• with respect to the defendant's on-demand streaming services, the Court,
upon considering numerous judgments and the Rajya Sabha Parliamentary
Standing Committee Report, held that the word 'broadcast' under Section
31-D is limited to either radio or television broadcasting only, and cannot
be extended to internet broadcasting. Specifically, that the exclusion of
internet streaming and downloading from Section 31-D was a conscious
legislative choice. Therefore, the defendant cannot avail the scheme of
statutory licensing, as it provided broadcasting services via the internet
and not broadcasting services via radio or television; and

• completing its exercise of a holistic interpretation of Section 31-D, the
Court assumed that even if broadcasting services on the internet were
covered under Section 31-D, the fundamental and primary criterion before
a statutory licence could be invoked is the fixing of royalty rates by the
appellate board prior to the broadcast. As no rates had been fixed by the
appellate board prior to the broadcast, Section 31-D in this scenario could
also not be invoked.



• The judgment is of great significance, as by
interpreting the contours of Section 31-D of
the Copyright Act it provides clarity for
enforcement of intellectual property rights on
the internet, enabling right holders to take
effective necessary action. The appeal against
the decision is pending and the order has not
yet been set aside


